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IN THE UmTED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

Houston Division 



MICHELLE TAIT and 
STEVEN TAIT. 



Plaintiffs, 



EU LILLY AND COMPANY, 

Defendant. 



crVIL ACTION No. 05-CV-2082 



PI^INTIFFS* MEMORANDUM IN SUPPORT OF OPPOSITION 
TO DEFENDANT TXI LILLV^S MOTION FOR SUMMAR Y .niDGMENT 
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recollection of the unique identifying fcatura of the Lilly DES tablet; 2) the prevaletice 
and popularity of Lilly^s brand of DES; 3) the exclusmty of Lilly ^s DES at the drag stole 
chain where the mother brought the drug; 4) tii& monopolistic domination of the market 
by Lilly and then supply system; and 5) Lilly's own identification witness who indicts 
Lilly. 

At trial, Plaintiffs aus entitled to a presumpUon ihat had Lilly warned or tested 
DES, the drug would either not have been on tlie marfcet or it would have canied a 
warning which would have been heeded by Ms. Tait*s prescribing OB/GYN or her 
mother who would never had taken a drug if it had any risk of serious injujy to her child 
and that the then existing standard of care compelled a physician to seek current 
mformation on the therapies he/she used. 

n. PLAINTIFFS^ RESPONSE TO DEFENDANT'S ST ATEMENT OF 
MATERIAL FACTS 

Plflhitiifs* Contrflvcirted Material Facts 

^7. Admitted. 

a. Denied Mrs. Steffen does know and has deaeribed the Lilly tablet a& 
small, round white croas-scored without imprint, thereby identifying a tablet which has 
been confirmed as DES made by Eli Lilly uniquely. See Statement of Lilly*s expert^ 
John J, Kefferren, dated, November 10, 2006, {"HefTetren Statemenf*), Ex, 5 and 
Photogr^h of the Diethylstilbestrol bottle and pills manufactured by Eli Lilly and 
Company ^'Lilly's DES Photo'^, Ex, 6, 

9. Admitted. 

1 0. Denied, Plaintiff, although a fetus in utero at the time of exposure, herein 
presents proof that Lilly's product is the culprit from the physical description, Lilly's 
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ffigional manager, a neighborhood phflimacist and Lilly's own expert, gee Statement of 
Philip J. C&fferty, dated C'Cafibrty StatemenrO. Ex. 7; Statement of Felipe G. Salinas, 
dated October 21, 2O04 ("Salinas Statewienf ^^ Ex, 8; and Hefferren Statement, Ex, 5, 

11. Admitted. 

12. Denied, The companies listed in the Red and Blue Book, in fact, were not 
national manufecturerSj but were generiCj local repackagers and bottlers, See Statement 
of Harold B, Sparr, R.Ph., D.PH, M-S., dAtcd September 20, 2006 C^Sparr Statement"), 
Ex.9, 

Nowhere does the Red or Blue book identify or designate the listed companies as 
manufacturers. The gjieat majority of the listings consist of local rebottlers who .sold 
locally and regionally in non-Te«fl^ limited atea^ of America and who manufactured 
nothing. The Red Book and Blue Book are technical catalogues of seller>^ and not 
accurate representations of the Texas DBS market, nor do they supply any information as 
to what brand of DES was on the shelves of Madding Dugan Pharmacy in 1970. It is 
inconceivable that any pharmacist would keep 60 brands of the same generic drug on 
their shelves, 

13. Denied, Dr. Hefferren will testify to the opposite that the tablet Plaintiff 
identified was uniquely Lilly^s. See Hefferren Statement. Ex. 5. Squibbs denies making 
a ciros$ scored DES tablet S^ Squibb 's Answer to Intcrrogp.j Ex, 11, Squibb* s tablet 
was 100 mg and the PlaintiiTs medical recoids reflect a 25 mg tablet (Ex. I9B), such as 
made by Lilly. 

14. Admitted. 

15. Admitted. 
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1 6- Denied. Mr. Salinas wilJ testify thai the Madding Drug Stores was part of 
a chain that stocked and dispensed tho Lilly brand of DBS. He will further testify that if a 
woman tame in with a prescription for DBS, she would have received the Lilly product. 
Mr. Salinas will also testify that he was familiar with other stores and that Madding was 
part of a chain with miiform ordering practices, §gs Salinas Statement, Ex. 8. 

17. Denied, See 16, 

18. Admitted, 

Plaintiffs' Counter Statement of Uncontrovertcd Material Faet$ 

19. Dr. Hefietren, Lilly's very own authority on tablet description, as 
presented in their motion (Defendant's Brief at Ex. 5, Attachment 3), identifies, verifies, 
and validates that the Lilly product exclusively md uniquely fits the mother's description 
aiKi identification. S^ Hefferren Statement, Ex. 5, 

20. Plaintiffs unique and distinctive uterine anomaly (a T-shaped uterus) is 
pathognomonic of DES in utero exposure. S^ alsfi major OB/GYN texts that denote a 
'T-shape" utei-us as pathognomic to DES, as Ex, 22. Attachments A-O, 

2L The Bristol-Myers' Squibb DES pill was catled "Stilbetin", not 
Diesthylbestrol (DES), had the emblem word ''Squibb" imprinted on the pilL Ms. SteflFen 
teslifies that the DES she took had no imprint See Steffen Depo,, Ex 11, 12, and 20, 
pages 51. It is disputed by Squibb that their DES pUl was even croas-scorcA See 
Photograph of the Bristol-Myers Squibb, lOOmg DES pill with the "Squibb" imprint 
("Squibb Pill Photo*'), Ex. 10 and Squibb'a Answers to Interrogs., Ex. 1 1. 
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that there were 83 derrmgers that possessed the same characteristics showti on the bullet 
and seventy-five of those were manufactured by defendant The court noted that 
although plaintiff had not established to a certainty that dejfendant had maniifecturcd flie 
handgun ttial caused the injury, they had produced sufficient evidence to raise a jury 
question. In Ligaons , the court commented that ^'plaintiff produced evidence 'tending to 
show' that defendants manufactured the gun in question." Id. These authorities put tiie 
"blue bus" case cited by the Defendant at page S of their memorandum in its proper 
perspective. 

B, naintifTs Evidence Matches Lilly*s »ES Exduslvely 

PlflintifiTs mother recalls the pill she ingested: (a) was labeled DES (b) small, (c) 
round, (d) TVhite, (e) with a cross on it, (f) was given to prevent a miscaniage, and (g) had 
no other writing or markings on the pill Se^ Alberta Jean Steffen Deposition ("Steffcn 
Depo."X Pgs^ 50-51, Es. 20. Ms. Steffen visually identified and picked out die Lilly DES 
pill as the one she ingested from photographs of numerous different DES pills, S^ 
Steffen Depo., p. 50, Ex, 20; Lilly DES Photo., Ex. 6. 

Lillys 23mg DES pill solely and exclusively fits those exact descriptions- See 
PDR, Ex. 1 5. hi rcaUty, Lilly's Z5mg DES was the only DES product popularly available 
which was rouudj white, cross-scored, and without other markings, See Sparr Statement, 
Ex- 9; Heflferren Statement, Ex, 5; and Cafferty Statement, Ex. 7. No other commonplace 
DES therapy was available. 

C. Sq uibb Is Not An Ahcrnative 

Lilly presents a hypothesis but no evidence thai Squibb made a cross-score DES 
pill. Their very source for this statement. Dr. HeflfisiTen disagrees vrith them. Infra. Most 
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importantly, the Squibb pill is a non-alibij because Ihe mother's description of an absence 

of inarkings other tlian the cross-score effeatiwly rules out Stilbetin^ which was 

imprinted with the "Squibb" emblem and was not even called DiethylsliJhestrol. 

Squibb 's DES was sold under the liflde name of "atibetin" not Diethylstilbestrol. 

C'DES'*)- See Squibb Pill, Exh 1 (showing a faint "Squibb" imprint on the pill)- Squibb 

denies that it even made a white, fifoga-flcored markings on it. Seg Squibt^s Answer to 

Interrogs., Ex. 11. Similarly ^ the PiaintifTs medical record&> Ex, 19B, reveals a 25 mg 

tablet whereas Squibb^ s was a lOOmg, 

D, The Recent DES Product EdentificatioD Dcciaion Seta The Bar For 
DES IdentiCloation Evidence 

In Dunsethv.EliUllv&Co., 404 F. Supp, 2d 97 (D.D-C. 2005), Defendant Lilly 

filed a motion for summary judgment on the same DES identification issue. The 

plaintiffs mother there also recalled the description of the DES pill she took as white and 

cfoss-scored. A local Chicago area pharmacist (but not stationed at the relevant store), 

Eugene Belczak, R.Ph., stated that the DES dispensed in that particular region could only 

h^ve been Lilly's DES. The Dunseth Court denied Lilly's motion for summary 

judgment, stating: 

The Court finds that the description of the DES pills ingested by tiie 
plaintiff's mother, coupled with the affidavit of Eugene L. Bclezat, create 
"an inference of probabilily'* that the DES in question here was 
manufactured by the defendant. 

Iiatl03. 

Like Mr, Bclczak's affidavit in Dunggth , Pharmaeist Sparr's Statement, Ex. 7, 

coupled with PleintifPs mother's definitive desciiption ond identification of the Lilly's 

DES pill, should preclude summajy judgment. The plaintiff in Dnnseth Imd less of 
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